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IN THE SUPREME COURT 
of the 
STATE OF UTAH 
BISH'S SHEET ~fE~rAL CO~FPAN1~, 
a Utah corporation, 
Plaintiffs and Respondents, 
-vs.-
CHRIS '"J. LURAS d/b/a LIBERTY 
BELL BAI<ERY COMPANY, 
Defendants and Appellants. 
Case No. 
9309 
BRIEF OF RESPONDENTS 
STATE~IENT OF FkCTS 
The above entitled case was tried on December 22. 
1959, in the City Court of Salt Lake City· before the 
IIonorable Arthur J. ~lays, "\\~ho decided the rase in 
favor of the defendant (R. 6). Judge Arthur J. 3.J ays 
signed the judgment on the 4th day of February, 1960, 
and it ,vas filed the same day by the City of Salt Lake 
3 
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
City, lTtah, (R. 6). Plaintiffs filed their Notice of Ap-
peal on February 26, 1960, with the necessary fees to-
gether with a cost bond \vith the City Clerk of Salt 
Lake ·City (R. 3). The Notice of Appeal then was filed 
21 days after actual entry of judgment with the Clerk 
of the City of Salt Lake City. The record will show 
that plaintiff on February 3, 1960, mailed a copy of 
the Notice of Appeal to the defendant's attorney, stat-
ing that he was appealing from the judgment entered 
on the 3rd or 4th day of February, 1960, (R. 4 & 3). 
STATEMEN'T OF POINTS 
POINT I. 
THAT THE PLAINTIFF'S APPEAL FROM THE CIT'Y 
COURT OF SALT LAKE CITY WAS NOT PRE~lATURELY 
TAKEN AND THA'T THE DISTRICT COURT OF SALT 
LAKE COUNTY HAD JURISDICTION TO HEAR THE 
CAUSE. 
POINT II. 
THAT THE COURT DID NOT ERR IN DENYING AND 
OVERRULING DEFENDANT'S PROPOSED Al\iENDlVIENTS 
AND OBJECTIONS TO FINDINGS OF FACT AND CON-
CLUSIONS OF LAW AND JUDGMENT. 
ARGUMENT 
POINT I. 
THAT THE PLAINTIFF'S APPEAL FROl\1 THE CITY 
COURT OF SALT LAKE CITY 'VAS NOT PREMATURELY 
TAKEN AND THA·T THE DISTRICT CO·URT OF SALT 
LAKE COUNTY HAD JURISDICTION TO HEAR THE 
CAUSE. 
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The Defendant ~t' brief is eonfusing in regard to 
the actual facts in regard to the appeal in this case and 
a true picture has not been given in the n1atter. 
Rule 73(h) of the TJtah Rules of Civil Procedure 
provides that appeals Inust be taken from the City 
Courts of the State of Utah within one month after 
entry of judgment. In this case judgment was entered 
by the City ·Court and singed by Judge Mays on Febru-
ary 4, 1960, (R. 6) and the Notice of appeal was filed 
with the City Court of Salt Lake City on February 25, 
1960, (R. 2, 3) or 21 days after formal entry of judg-
ment. So the filing of the Notice of Appeal with the 
City Court of Salt Lake City was well within the time 
for filing of appeals. What the Respondent is saying 
is that plaintiff's attorney mailed in the United States 
Mail a copy of the Notice of Appeal on February 3, 
1960, that he was appealing from a judgment to be en-
tered on February 4, 1960; or, in other words, he is 
complaining of the fact that plaintiff's attorney put 
the notice in the mail to him the night before he should 
have. He is not complaining that he has been prejudiced 
or that he was not aware of the fact when the judg-
ment \vas entered because he mailed to plaintiff's at .. 
torney a "Notice of Entry of ,Judgment" on February 
8, 1960, (R.5). The Notice of Appeal was correctly then 
filed in the Clerk's office of the City Court of Salt Lake 
and within the time by the plaintiff's attorney but de-
fendant says that he mailed a copy to me the night 
before he should have and gave me too much notice 
and this is prejudice. He is not complaining about the 
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fact that the District Court did not correctlv decide the 
ol 
case against him or that the evidence vvill not support 
the judgment or that the n1erits of the case are not with 
the plaintiff, but solely on the grounds that he received 
too much notice. 
Rule 73(h) of the Rules of Civil Procedure relating 
to appeals from ·City Court to District Court provides: 
"An appeal may be taken to the district court 
from a final judgment rendered in a city or 
justice court vvithin one month after notice of the 
entry of such judgment, or ''rithin such shorter 
time as may he provided by law. The party ap-
pealing shall withm the ti1ne allowed, serve upon 
the adverse party a notice of appeal and file 
the same together with a copy thereof, either in 
the court fron1 which the appeal is taken or in 
the district court to which the appeal is taken; 
provided that such notice shall sho\v on its face 
the title of the court in which it is filed. The 
appeal shall be dismissed by the district court 
to which taken upon n1otion and notice, unless 
at the ti1ne of filing the notice of appeal the 
party appealing shall deposit into the court the 
fees required by la\Y to be paid in connection 
there \vith, including both the fees for the 1o,ver 
court and for docketing the appeal in the district 
court." 
Rule 73 (1) of the l'tah Rules of Civil Procedure 
provide~ ,rhat is jurisdictional in regard to appeals and 
\Vhat is not juri8dietional af' follo,\-s: 
',~-,ailure of the appellant to take any of the 
further steps to secure the revie'v of the ease, 
exeept filing notice of appeal and depositing the 
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fee~ therefor, shall not affect the validity of the 
appeal hut is ground for sueh action as the district 
court deen1s appropriate, V\rhich 1nay include dis-
Inissal of the appeal. On the trial of the cause on 
appeal, if it appears to the eourt that the appeal 
was made solely for delay it 1nay add to the costs 
~uch da1nages as n1ay be just not exceeding 
t'venty-five per cent of the judgn1ent appealed 
from." 
Analysis of Rules 73 (h) and 73 (1) of the Utah 
1-tules of Civil Procedure \vill indicate they are taken 
verba.tin1 fro1n the Federal Rules of Civil Procedure. 
There have been nu1nerons cases decided by the F'ederal 
Courts \rhich require in those cases that the Clerk of 
the Court give the notice to an adverse party and not 
opposing counsel as in this case. The case of l\Ijll v. 
lTnited States, 114 F2d 267 Cert den 313 l"T. S. 591, 61 S. 
Ct. 1114, 85 L. Ed 1545 the court said, 
"Rules of Civil Procedure see1n to stress the 
filing of the notice of appeal as the crux of 'Tak-
ing an appeal' (Rule 73 a). The rule specifically 
provides that failure . . . . to take any of the 
further steps to secure the revievv . . . . does not 
affect the validity of the appeal, but is ground 
only for such remedies as are specified in this 
rule, or, when no remedy is specified, for such 
action as the appellate court deenu; appropriate, 
\vhich may include dismissal of appeal. Not even 
the Clerk's failure to notify other partiJes of the 
filing of the notice of appeal affects 1!ts v.alidi~ty. 
The record in this case is void as to any n1otion 
to dis1niss the appeal other than on jurisdictional 
grounds. The defendant has never clain1ed that he was 
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injured or prejudiced in the n1atter, or that he did not 
kno\v of the appeal or the entry of judg1nent. This 
position vvoul dbe ixnpo~~s ible bec-ause he rnajled a notice 
of judg1nent to the plaintiff's coun~el (R 5). He appeared 
at the pre-triat prepared and at the ti1ne of the trial 
on December 22, 1960. 
A discusion of R,ule 7;3 ( 1) in 7 ~Ioore's Federal 
Practice 3153 Section 73:11 reads as follows: 
"It should be en1phasized that a valid appeal 
to a court of appeals is perfect by the sole act 
of filing a timely notice of appeal \vith the dis-
trict court. The second sentence in the second 
pragra ph of amended Rule 73 (a) provides that : 
"Failure of the appeallant to take any of the 
further steps to secure the review of the judg-
Inent appealed from does not affect the validity 
of the appeal, but is ground only for such rem-
edies as are specified in this rule or. \vhen no 
remedy is specified, for such action as the appeal-
late court dee1ns appropriate, \vhich 1nay include 
dismissal of the appeal." Thus \Yhile failure to 
take the subsequent steps required by Rule 73 
such as giving bond or filing record on appeal and 
docketing the action \Yith the appellate court, is 
ground for appropriate action by that court, 
the initial validity of the appeal is in no \Yay 
affected. HAs rule 73 (a) clearly states, and the 
case8 recognize, after the appellant has taken 
hi8 appeal by ti1nely filing of a notiee of appeal~ 
his failure, to take any of the further steps to 
~ecure thP revie\\.. of the judgn1ent appealed,~ 
"~hile not affecting the Yalidit~- of appeal, 1nay 
\varrant dis1nissal of appeal by tht> c.ourt of ap-
peai~. rrhi~ Inatter rt'8h~ largely \Yithin thP SOUnd 
di~eretion of the appellate court, \Yhich "~in eon-
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si<lPr all pertinent factors, such n~ the substan-
tiality of the question raised by the appeal, 
\\·hether the a ppelle has been prejudiced by the 
appellant's neglect or delay, and the general bona 
fides of the appellant. 
7 Moore's Federal Practice 3167, Sec. 71:15 further states 
under 
~~OTIFIC~ArriON OF FILING OF NO'TICE: 
H ~ otification of the filing of the notice of 
appeal shall be given by the clerk by mailing 
copies thereof to all parties to the :judgment other 
than the party or parties taking the appeal, but 
the clerk's failure to do so does not affect the 
validity of the appeal." · See also the case of 
Fran1lington Court 69 F 2 300, United British 
S. S. Co. vs. Ne,vfoundland Export Company 54 
S. ct. 860, 294 U. S. 651, 78 L. E. Ed. 150 to the 
same effect. 
In no "'vay adn1itting that the service of appeal on 
the defendant's attorney was defective, Rule 73 (1) of 
the lTtah Rules of Civil PTocedure is conelusive and that 
the only thing that is jurisdiction is the filing of the 
appeal with the City Court and the paying of the fees. 
This 'vas certainly done in this case and within the time. 
Rule 73 (i), (j) and (k of the l~tah Rules of Civil 
Procedure provide that on appeals that the record 1nust 
be trans1nitted, a bond filed and 1nany other things whieh 
a cursory examination \vill reveal, but by· the effect of 
Rule 73 (1) the only question that effects the validity 
of the appeal is the filing of the notice and depositing 
the fees. It is submitted that Rule 73 (1) is conclusive 
and is all the authority needed in the matter. 
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The purpose of notice of appeal to an adverse party 
is to apprise hin1 of the fact that you are going to perfect 
a review of the case to a higher tribunal. The defendant 
is not co1nplaining that he did not receive notice in this 
case but that he received too much notice. 
The defendant quotes Rule 5 (b) of the l~ules of 
Civil Procedure providjng that service by mail is con1-
plete upon mailing and therefore service was complete 
"\\7hen the service of the notice on the defendant was 
n1ailed on February 3, 1960. Rule 6 (c) provides that 
when service by mail is used that three additional days 
shall be added to the prescribed tin1e. It is subnritted 
that a correct interpretation of this rule in connection 
with Rule 5 (b) \vould be that the tilne would start to 
run three days after the service which would be well 
within the time in this case. 
A further argument 1night be n1ade is \vhen did the 
defendant actually receive notice of the appeal. "\Vas it 
on the 3rd day of ],ebruary 1960, the ans"\\7er is obviously 
not~ It was 1nailed on that date, but v.ras actually 
received on February 4, 1960 the date of the entry of 
judg1nent. Therefore, the defendant actually did not 
receive a notice on the 3rd day of February but on the 
4th day of February, 1960. 
DEFEf..TDANT'S L1(7THORITIES 
The first thing it should be pointed out, is that the 
defendant's authorities are all old cases before the Fed-
eral Rules of Civil Procedure and before the Utah Rules 
10 
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of Civil Procedure, and are not based on the1n but under 
for1ner codes not applicable in this case. The for1na1 
type of procedure has been abolished under the rules. 
1lhe cases are (tlso n.at in point, they are based upon a 
filing of a notice of appeal before an act·~t;al entry of 
judgment with the court. 
In the case of in re Pringle's Estate (vVyo) 67 P. 
2nd 294, an examination of the statute involved in the 
case is W yo1ning Code, 1947, Section 3-5402 will reveal 
that in v\7yo1ning the appeal is commenced not by filing 
the notice 'vith the District ·Court, but is com1nenced 
by serving the notice on the opposing counsel which is 
not the case in our State or is not the case in most of the 
other jurisdictions, and is a case entirely within the 
method of appeal in \Vyoming is particular to that state 
and is not applicable to the State of Utah. 
Under the Federal Rules as interpreted the juris-
dictonal fact is the filing of the appeal with the appro-
priate court, within the tin1e, this \Yas also jurisdicitional 
before the rule. There should not be confusion in regard 
to the question of filing an appeal with a court before 
actual entry of judgment and the service of notice of 
judgment on an adverse party. The filing of the notice 
of appeal confers the jursdiction on the court, the service 
of notice on an adverse party, bonds, undertakings, etc. 
are additional steps but not jurisdictional. r~rhe cases 
cited by the defendant are ones in vvhich the party filed a 
a notice of appeal with the court before an actual -vv.,.ritten 
judgment had been filed. The plaintiff has no quarrel 
11 
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with those cases for what they hold but they are not 
applicable in this case. In this case judgn1ent was entered 
in the City Court of Salt Lake City on February 4, 1960 
(R 6) and the Notice of Appeal was filed 'vith the City 
Court of Salt Lake City on February 25, 1960, (R 3). 
:t~ o judgment \vas filed wth the ·City Court of Salt Lake 
City before an actual entry of a written judgment. 
POINT II. 
THAT THE COURT DID NOT ERR IN DENYING AND 
O"""vERRULING DEFENDANT'S PROPOSED AMENDl\IENTS 
AND OBJECTIONS TO FINDINGS OF FACT AND CO·N-
CLUSIONS OF LAW AND JUDGIVIENT. 
The real objection of the defendant is one of juris-
diction and point II has really been decided by the 
argument of Point I. There 'vould not be a finding 
question of fact as to jurisdiction because it is a question 
of law . The Findings of Fact do sho"- that the Court 
directly ruled on the question \vhether the appeal was 
taken prematurely and it ,,~as denied. It "~as also again 
denied at the time of the }lotion for a Ne\v Trial. 
COA'CLUSION 
Rule 73 (h) and (1) of the l~tah Rules of 'Civil Pro-
cedure construed speeifically provide that the only juris-
diction fact of an appeal is the filing of the notice after 
formal entry of judgn1rnt. In this cast\ the judgment 
was filed "·ith the Clerk of Salt Lake City Court on 
February 4-, 1960, and the appeal 'vas filed on February 
12 
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21, 1960. The Appeal \\ras not taken pre1naturely. True, 
the service of the notice by 1nail to the defendant was 
1nade on Februar~~ 3, 1960, but it expre~~1~~ stated that it 
\Yas an appeal frorn judgn1ent to be entered on Irebruary 
4, 1960. The defendant kne'v of the judg1nent and has 
never argued either in the lovver court or in the Supre1ne 
Court that he "'\Vas prejudice or that any injur.\~ vvas done 
other than the fact that he says that he received too 
1nuch notice. The effect of Rule 6 (e) also gives three 
additional days for service by 1nail, and it is submitted 
comn1ence until February 6, 1960; therefore, the notice 
was not even pre1nature. 
The defendant is not claming also in this case that 
the trial court did not decide the case fairly and impar-
tially on the merits or that justice was not done by the 
trial court, that is probably why no transcript of the 
testimony was ordered by the defendant. The defendant 
is asking the Court to set aside a judgment contra to 
the merits of the decision of the lower court on technical 
grounds which the ·utah Rules of Civil Procedure and 
the Federal Rules have corrected. 
Tt is respectfully submitted that the judgment 
of the ])istrict Court should be affirmed. 
rriiOMAS A. DUFFIN 
Attorney for Respondent and 
Defendant 
13 
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